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Preamble:

In relation to the VLRC review of family violence laws, WELVic is not in a position to answer some of the detailed questions on the functioning of the current laws. We believe that organisations working directly in support of those in need of protection from family violence and legal personnel at all the levels at which the current or any proposed laws operate and are applied are in the best position to do this. 

However, from our long experience in supporting changes to how family violence is viewed and dealt with, we can comment on many aspects of how the law operates, and how we believe it should operate. Where possible we will relate these comments to the VLRC review’s questions given in the Consultation Paper: Outline and Questions [CP] document, to which our chapter and page references are made.

Caveat: The Consultation Paper notes [p.4] that most intervention orders are sought by or on behalf of women and girls, and where singular and hence gendered pronouns are unavoidable we will refer to an applicant as she and a respondent as he. But WEL members who have worked with many agencies and heard many personal stories about violence are quite aware that both women and men can be violent and against members of the opposite or the same sex. 


Question 1 Significant changes required in response to family violence?

WELVic [and indeed WEL Australia] strongly commends measures which make clear that violence within the family, the very place where a person should be able to feel safe, is a crime which the law will treat as such, rather than a personal matter between family members. 

We have long considered that this should be made clear not only in the legislation, but in police procedures and those of all the courts handling cases. These have no doubt improved since the FVA was enacted, but that further improvements are still needed. 

Persons immigrating to Australia from cultures and countries where such violence is not illegal and is, indeed, condoned, should be educated as to the nature and scope of the criminal laws of the Australian states on this matter. 

This is not a matter of denigrating other cultures: it is after all only about 15 years since an Australian survey found a large minority of Australian citizens still believed a man should be able to physically chastise his wife if she disobeyed him or failed to keep house to his satisfaction. The concept of marriage as a partnership between equals is a relatively recent one even in so-called democratic/developed nations. When one correspondent to a daily newspaper read that it was now legally possible to be charged with raping one’s wife, he wrote claiming that this would induce infidelity in most of Australia’s men. 

Less punitive alternatives to jail, such as some of those outlined in the VLRC document [CP Chapter 3, p.2-3] may be very useful in helping to prevent the recurrence of such violence, but these should not be a substitute for approaches that make clear that in this country violent actions within a family are an abhorrent crimes. Otherwise, people who see violence as part of their prerogative as ‘head of a family’ or even merely a male will not believe we take it seriously. 

This does not mean that we are unsympathetic to those men and women who have grown up in a violent setting without much access to non-violent ways of expressing their feelings or making their needs known. We must make continual efforts to understand and help such people, but the first priority must be protection of those who suffer from their violence, particularly children who may otherwise grow up to perpetuate it. 


Question 2 What should the primary purposes of the FVA be? 

In this section, one of the suggested aims of the FVA is to ‘punish people who use violence against family members’ [CP p.3 ] We refer to the Sentencing Act, 1991, Victoria. One of the major purposes of the Act [S1 (d)] is to prevent crime and promote respect for the law which includes [S1 (d) (v)] ‘promoting public understanding of sentencing practices and procedures’. 

In the same Act, the purposes of sentencing [SA Section 5] given are [briefly]: punishment of offenders; deterrence of the offender and others; rehabilitation of offenders; denunciation of the offence; protection of the community from the offender or a combination of these. 

The treatment of offenders under the FVA should clearly denounce the crime, making known to the community that violence in the family is not condoned, treated dismissively, or seen as a minor matter. 

But if the priority in enforcing this law is protection of those in need of protection, the emphasis should not be on punishment for its own sake. Effective protection of victims is likely to make life less comfortable for offenders, but this is not so much punishment per se as a consequence of providing the protection. 

If any additional punishment of the crime of family violence is imposed, it should follow the guidelines included in the Sentencing Act [S1 (d) (iv)] viz: to ensure that ‘offenders are only punished to extent justified by (A) the nature and gravity of their offences; and (B) their culpability and degree of responsibility for their offences; and (C) the presence of any aggravating or mitigating factor concerning the offender and of any other relevant circumstances...’

As the VLRC is also considering a reference on provocation, we will not here go into that. However, we do not, for instance, consider it a mitigating circumstance that the offender was under the influence of alcohol when perpetrating the violence. A person who knows they are likely to commit a crime when drunk, but nevertheless goes out and gets drunk, is either an alcoholic who needs treatment or looking for an excuse to commit the crime, or both. 

However, any effective treatment of alcoholism, any endeavours to bring about behaviour change in the habitually violent and any measures which will adequately protect the victims of their violence will, in themselves, be in some ways punitive. If such approaches were actively pursued [see below Qs 39-43] this should be taken into consideration when any legislated punishment is imposed for the crime.


Question 3 Separate stalking intervention orders? 

Under the FVA [S3 definitions] a family member is: a person’s spouse [which includes former spouse or de facto spouse, but not former de facto spouse]; someone who is or has been a relative; a child who normally resides with the person or is under his/her guardianship; a member of his/her household. The definition of ‘relative’ used in this includes just about every relationship by blood or marriage, including in-laws,‘half’ and ‘step’ relationships. This covers most of the cases in which an order would be needed to try to prevent violence against a family member as defined. 

There should, however, be separate stalking intervention orders for offences in which offender and victim have never been in any relationship [e.g. stalking of celebrities or people picked out by mere chance] or only in one of a transient kind, whether sexual or in work/leisure contexts. Instances include stalking of an acquaintance after a sexual overture has been made and clearly rejected. Such stalkers may see it as mere persistence, but they may also eventually delude themselves into believing the target ‘really loves them’ but is prevented by shyness or family circumstances from responding; the stalker’s so-called ‘love’ may eventually turn to anger. 

Some of these offences seem to be of an obsessional kind, while others are carefully planned as revenge for failures in life, as assertions of power or as overtures to more serious crime. Since, by our definition, above, the target has not had or formed any relationship with the stalker, these kinds of stalking rarely progress into the patterns of family violence and they should continue to be dealt with under the separate stalking laws.

Stalking of a former sexual partner can have some of the same characteristics - revenge, assertion of power, obsessive focus on a failed relationship. If the FVA definitions read ‘“spouse” includes former spouse and de facto spouse and former de facto spouse’ then this kind of stalking would also be covered by intervention orders under the FVA. Hence, an amendment is needed to clearly include former de facto spouses or those who, while not living in the same household, have a prolonged sexual relationship.


Question 4 Grounds for obtaining an intervention order 

It is clear that non-physical abuse of various kinds can be very destructive. Men quite often claim their physical violence was verbally provoked, both by other men but also by women who are often assumed to make up for their lack of the physical strength to intimidate others verbally but men can be quite good at this, too. 

Many forms of non-physical violence, mainly verbal, are used to intimidate children or unreasonably restrain them. Threats, continual denigration, shouting, jealous accusations, insidious sowing of fear of the outside world and, where physical violence has taken place, verbal cues to its incipient repetition: the human mind seems capable of infinite cunning and variety when it sets itself to illegitimately control others. 

This kind of thing is very hard to bring solid evidence for in a court of law, especially in the conditions that currently prevail when someone is seeking an intervention order. It can come down to a ‘he says/she says’ situation frustrating to all concerned. If experts such as psychologists are brought in, for example with children, claims may be made that a biased expert has led witnesses [as alleged in some child-abuse cases]. The obsessive jealous husband mentioned under our next response rang every phone number in his wife’s diary, ostensibly to locate her, but very soon would angrily accuse her acquaintances and colleagues of providing a venue for her alleged nymphomaniac infidelities. Would a magistrate’s court allow the wife to call over thirty witnesses to show that ‘on the balance of probabilities’ he had done this? How else could she demonstrate it? * [see note appended] 

Non-physical forms of cruelty and excessive control will always be hard to prove, but that need not stop us from trying!


Question 5 Should ‘family violence’ be defined?

If, by definition, we mean listing all the types of violent behaviour that may be devised, then too much definition may prevent some people in need of protection from getting it. Trying for the kind of more general definition of, say, non-physical violence, such as the examples from Spain and Sweden given under the heading ‘Alternative Justice System Approaches [CP P.2] may lead to a lot of legal quibbling. Being too specific may lead to quibbles over whether what happened exactly fits any of the categories. 

Nevertheless, such is the ingenuity of human beings in finding ways to control others that we must allow for non-physical forms of cruelty and violence in the family context. This, too, may take up a lot of court time, since exactly identifying what is being done, even in the court itself, may be hard. Legislative definition the subtleties of some of the cases known to WEL staff would be impossible. 

To complicate matters, all of the men in the following overly brief examples presented very well in court:
* a good husband and father six days a week, but after ‘happy hour’ he smashed up every fragile object he could find, including his wife and children
* an elderly husband and father of adult children who for years controlled his family with straps, sticks, whips etc. so that they came to recognise small non-verbal cues outsiders would not notice to indicate impending punishment and was able to use these cues to intimidate them under the noses of several magistrates and judges
* a farmer who whenever his wife disagreed with or displeased him would quietly get out his rifle and shotgun and place them on the kitchen table, keeping one firearm loaded while he cleaned the other
* a well-respected and well-paid white-collar worker whose obsessive jealousy of his wife led to a well-planned and prolonged campaign of threatening her with committal to a mental hospital and loss of contact with their child if she pursued any activity outside the home other than under his supervision; he rarely needed to use physical violence, except when he and a friend tried to force the wife into a car to take her to a psychiatrist to whom he had described her ‘symptoms’.* [see note appended].

Also see answer to Q 8 for another element of defining family violence.


Question 6 Intervention orders re children.

Measures to protect children who witness family violence are necessary. What concerns us more is protecting them from the results of the violence, which often involves mothers and children leaving the family home. If a violent partner persists in tracking them down, often with escalating violence, children may be repeatedly uprooted from schools, friends, extended family and any other support systems. [See also our response to Qs. 39-42]


Question 7 Intervention orders re pet animals. 

Attacks on pet animals are usually insensate cruelty, whereas the threat to attack them is a refinement of cruelty, especially to children and through them to a nonviolent parent. The person who injures or kills the animal discovers yet another way to control those who cherish it. 


Question 8 Who can use the Act?

See also Q 3 re distinguishing family violence from stalking. 

The 1987 Crimes (Family Violence) Act was so called partly because the then common term domestic violence smacked too much of the kind of reaction - or inaction - evoked in some police officers and encapsulated in the dismissive phrase ‘just a domestic’. 

However, as was evident during the International Year of the Family’, the word family itself had many ambiguities and still does. At the narrowest, some wish to confine it to the nuclear family of married parents and their children, possibly including grandparents and other close blood relatives. Some include de facto marital-type heterosexual relationships, some consider close friendships and lasting homosexual partnerships equate to family. Even the more formal, legal definitions of family can vary from state to state from state to commonwealth so that there can be conflict with the Family Law Act.

In some ways, ‘domestic violence’ gives a better coverage by avoiding these ambiguities, when what we clearly mean is violence in the home or in the context of close relationships, though we might still have to ask, for example, is violence perpetrated by an ex-spouse/de facto spouse still ‘family violence’, if it is not perpetrated in the victim’s home? Perhaps we could borrow from the medical profession and use some term like ‘domiciliary violence’?

There is, however, a tendency to apply the ‘family violence’ label only to violence between adults in a sexual relationship and toward the children of one or the other or both, while those children are minors. Sexual assault of an adult or child within a family [e.g. rape in marriage and incest] are covered under separate legislation, even though they are often part of a violent total family environment. 

This emphasis on non-sexual violence in sexual and parent/child relationships can lead to law enforcement ignoring such forms of violence as that in caring relationships [as referred to in CP p.6} It should be noted that, as with some parents and adolescents in their care, adults caring for disabled and physically and/or mentally ill relatives can both perpetrate and be victims of violence. 

That disabled/ill people attacking carers may not be legally responsible [understanding the criminal nature of the act and having the intention to commit it] does not invalidate the need to protect the person attacked. Similarly, the fact that people suffering from certain disabilities and illnesses can be highly provocative, does not invalidate their need for protection from the violence of a stressed carer, any more than it invalidates a provocative child’s. 

We have to ask if is there any procedure for dealing with them at the first sign of violence or threat of it? Intervention orders are available when violence has occurred and is likely to recur or if threats and harassment take place in circumstances such as stalking even when the parties are complete strangers. The lack of proper provision for the care of those disabled from birth, by illness or age and the stress placed on carers, can put either or both parties at added risk. 

If they are related or ‘family members’ as defined in the FVA it may well be that, as the incidence of such stress increases, there are more calls upon police and courts to deal with such cases. Intervention orders will not help much if a person is dependent for the basics of living on the perpetrator of the violence. [This clearly also applies to young children.]


Question 9 Associates of respondent.

What is likely to arise in courts is whether the original perpetrator of violence has enlisted an associate to participate in it. If so, there is surely conspiracy to commit a crime, a further crime in itself. Threatening to perpetrate a crime of violence is also a crime. In both cases an intervention order is appropriate, whether under the FVA or otherwise. * [see note appended] 


Question 10 Associates of the protected person

Much the same applies as in Q.9. Targeting, by violence or threat, an associate of someone you wish to hurt, whether directly or through an associate of the original respondent as above, is surely covered under other parts of the Crimes Act, including the stalking laws. 




Question 11 Children as respondents 

This very much depends on the circumstances and the child. Young persons under the age of 18 can be very destructive and violent. Even if they may not be legally considered fully responsible for their actions, those whom they attack, or whose property they attack, still need protection. In many such cases, they are already under state care, which has not always managed to control and protect them, let alone protect those they attack. We would prefer that these decision were left to the courts rather than imposing arbitrary age ranges, albeit those decisions have not always been infallible.

As with the carer/caree relationship, the further question is where adolescents can be placed so as to eliminate any threat they constitute.


Question 12 Lack of Knowledge about Interim Orders

[We referred also to outline material for Questions 27-30]

It must be mandatory for court registrars, police [often called in by neighbours or relatives] to notify those subjected to violence of the possibility of taking out an intervention order. This must not depend on the views of these official personnel as to whether the order will be granted or whether it is warranted; that is for the court to decide.

It should also be obligatory for such personnel to ensure that NESB persons and others with language difficulties, such as the disabled, are informed of the option in a way comprehensible to them. 

This includes taking account of cultural mores and sensitivities, for example [as one police unit did in the early 1990s] having female officers speak with women clients and male officers with men. Much as we would like people of what we may regard as ‘sexist’ cultures to come round to our [at least in principle]less sexist way of life, men of such cultures will take little heed of a policewoman and be very suspicious of a policeman talking with their female family members, who themselves may be unable to explain their thoughts and feelings on the matter to a male officer anyway or to take in what he says because of their embarrassment. This is of extra importance in family matters because it is usually essential to talk to each party separately out of earshot and away from the personal influence of the other. 


Questions 13-26 Interim Orders...Variations & Revocations 

We leave these matters to those with more familiarity with the details and direct experience. We do ask for caution in one respect. With regard to the ‘innocent until proven guilty’ condition, it is often said ‘that it is better ten guilty people go free than that one innocent person be punished’. Nevertheless, we have put legal restrictions on the ownership and use of firearms and motor vehicles to protect the many who use them safely or not at all from a few who cannot be trusted to. In the case of family violence intervention orders we might ask: is it not better than ten innocent people have some restriction put upon their movements than that one violent person be allowed to injure or kill a family member? 

Questions 27-30 Barriers to Access to Intervention Orders

The analysis of barriers to accessing intervention orders is accurate enough, but we might categorise it somewhat differently.

Apart from ignorance of what action can legally be taken and straightforward language barriers to the understanding of the law and legal procedures, which may be intimidating in themselves, the basic barrier for many of those in need of protection is fear. This includes fear:

* of officialdom which has been insensitive to cultural/subcultural differences within the community and which has at the same time often been dismissive of the complaints of women, parents, children, indigenous people, migrants, the disabled and people in same-sex relationships 
* of losing what little autonomy they may have managed to retrieve within their relationship and culture [including, obviously, removal of their right to care for their children in their own way]
* of direct and indirect retribution from the violent party, who, however legally restrained may well persist in finding ways to inflict further injury or worse, directly or through an associate 
* of losing their livelihood, when their breadwinner is the violent party or when the only safe course is to move away from their homes and jobs, because the violent party cannot be stopped.


Questions 30 - 38 Overcoming these Barriers

The material here presented [CP pp.13-15] suggests various ways in which some of these fears might be overcome. Basically, though, the need is for flexibility. 

No-one would dream of suggesting that a NESB shopkeeper who is stressed to the point of needing hospitalisation after being bound and robbed at gunpoint should be treated in exactly the same way as an articulate English-speaking person who has calmly struggled free, rung police and started to clean up any mess. Yet the tendency has sometimes been to regard all family violence as identical. 

As Jocelynne Scutt has several times pointed out, women victims of assault, especially if it is sexual or within a sexual relationship such as marriage, tend to be regarded as less than credible witnesses, if not deliberate liars. This would be amusing in the light of the number of men who plead not guilty to crimes for which they are later convicted on overwhelming evidence. 

But should women and children be put at risk because some official, often male, does not believe, on a woman’s evidence, that the risk is serious? Over a number of years of following reports of such cases, WEL groups have noted many in which official scepticism or caution led to major crimes, including murder. We must ask, when life and limb may be at stake, on which side should scepticism and caution err?

There are also complaints from some men or men’s groups that, as with claims of child [sexual] abuse, women use claims of family violence to gain leverage in battles in the Family Court. Certainly this is sometimes so. Equally certainly, both real perpetrators of violence and fraudulent victimhood claimants can be very plausible and persuasive in court. Both, if they are at all astute, will dress soberly and modulate their demeanour, paying careful attention to their appearance for their appearance in court, as did the elderly man and the obsessively jealous husband mentioned in our response to Q 5.* [see appended note] 

We cite such cases more for their specificity than for their being typical. Scepticism and caution have their place, but must be applied even-handedly. All of us have our prejudices, but those dealing with difficult cases like these must ensure not only that they are aware of their own biases as far as possible, but that other personnel are available who may counterbalance them. If in this position I unconsciously assume that certain cultural groups are sexist, I must ensure that members of those groups, or their advocates, are able to put the group’s view. 

When, where and how applications for protective orders can be made must facilitate processing, whatever the outcome, in the light of the particular circumstances. There must be flexibility to cover atypical cases. Paradoxical as it may seem, very few cases are in fact typical and classing them as typical may lead to the kind of stereotyping some magistrates apparently still fall into [CP p. 18-19]. 

If what having some flexibility takes is more personnel [interpreters, advisors from various disciplines, minority culture assistants etc.] then if we genuinely want to protect those at risk, we must start finding ways of providing these. It will not be quickly done, but provisions of the FVA should allow us to start. 

We make no claim to assess the various details of who should apply for and make orders in answer to these questions [CP p.14-15]. 


Questions 39 - 42 Making Effective Intervention Orders

In our answer to Q 2 above we noted that some of the measures for protecting those at risk from family and changing the behaviour of perpetrators could, at least at first, be also effectively punitive and hence that some of the more usual forms of punishment of criminals, such as imprisonment, might in some cases be attenuated, without losing the deterrent effect. 

This should not apply to violence of the intentionally murderous kind, but, for example, to that associated with alcoholism, cultural mores and
inability to use alternative means of resolving conflict, expressing feelings, getting one’s needs attended to. 

We can, as so often, learn from the situation of indigenous Australians. As indicated in the section on this group [CP p.12] indigenous women victims of family violence indeed want the violence to stop, but they do not want their men sent to jail.

Many of the restrictions and conditions available at the discretion of the court will be felt as punitive, and so they should be, but they are unlikely to be if, as suggested [CP p.16] magistrates merely impose a standard set, regardless of what effect they may have in the particular circumstances. We agree with the statement that a tick-a-box approach ‘does not encourage applicants to seek tailored orders, or magistrates to take responsibility for making orders to suit the circumstances.’ 

Here we must go back to the distinction made in Chapter 3, between the criminal and civil justice responses. For an intervention order to be made, the Act requires [S 3] only that the court be satisfied that assault, harassment [which we call bullying] or molestation has occurred or been threatened ‘on the balance of probabilities’. 

Where perpetrators have been convicted, found guilty ‘beyond reasonable doubt’ of these crimes, they are sentenced and when that sentence has been carried out they are considered to have expiated their crime. If it is claimed that they are threatening to or have actually done the same things again, this may seem likely ‘on the balance of probabilities’ because of their former conviction. 

Both of these are very slippery situations. In the first case, the standard of proof is dropped and a plausible but fraudulent ‘victim’ may manipulate the situation for devious purposes so some scepticism and rigorous testing of the ‘balance of probability’ is warranted. In the second, having done the crime and the time, we believe we should give a person at least a chance to make a fresh start. This seems very just and proper in respecting the rights of those accused of violence. 

We have to ask, however, what of the genuine victim hedged in by these precautions that ensure the innocent are not penalised? This is of concern not only for spouses and other adults involved but the children of dysfunctional relationships. WEL has on other occasions and above [Q. 6] pursued the point that the aim of any legislation on family violence should not only be prevention of further violence but ensuring that the perpetrator and not the victim is punished. 

Where the violence is well-attested and persistent and the usual kind of intervention orders have not worked, it should not be its victims, including children, who have to uproot themselves from their homes, schools, jobs, contacts with extended family and other support people, simply to escape criminal violence. The obstacle usually cited by police and others is that if they stay in the marital home, the perpetrator and/or his associates know where to find them to inflict further violence. This is also given as a reason why ‘intervention orders are not worth the paper they are written on’. 

For those who persist in inflicting violence, the obvious answer would not be merely the ‘ouster/exclusion’ orders available in some jurisdictions, but a much more serious alternative. Availability to a court of the option of forced removal of the perpetrator from the whole locality, which would probably require a change of job, accommodation and so on, once generally known, could serve the kind of purposes the Sentencing Act claims for sentencing [see our comments on Q 2 above]: punishment, deterrence, rehabilitation, denunciation and protection of victims. 

Of course, for those actually convicted of a crime of violence, jail is supposed to do the same, though we doubt its rehabilitative effects. We are not suggesting this be done the first time violence occurs in a family. It may not be possible to make this an alternative to civil law intervention orders, even when these have patently failed and the criminal law is the only way to prevent the recurrent violence. But if, as if often the case, the only crime the recidivist perpetrator commits is violence in the family setting, an alternative to jail that has some hope of preventing a recurrence is required. 

Obviously a period would have to be set, and even measures such as regular reporting to police may not, in these days of fast travel, prevent the perpetrator from returning to the scene of his crimes. But at least, once there, there could be no shilly-shallying by police about ‘waiting till he does something’. He would have already broken the law more than once and is doing so again by being there, as much as he would have had these conditions been imposed by a parole board. 


Question 43 Directions to Attend a Program

Some people directed to such programs do so docilely enough because they see this as a way of getting their partner back. When this expectation is not fulfilled, their anger reasserts itself, along with a resentful sense that the program has got them in under false pretences. 

Part of any such program should involve recognising why reconciliation after violence may be an unlikely outcome. Love dies or is killed and can’t always be returned to what one once thought it was or what one thinks it once was, especially if one partner takes it means having complete control over the other as a means of fulfilling his own needs.


Questions 44 & 45 Family Court Orders & Children’s Courts 

Conflicts between the objects, requirements and type of proof demanded in the Children’s Courts and Family Court must be thrashed out so that
children and adult victims of family violence are not put at further risk. Some advances have been made [since the mid-nineties review of the FLA to which WEL and others put such recommendations] where shared parenting arrangements require ‘handover’ contacts , so that neutral ground can be arranged and intermediaries used so that one parent does not use the chance to bully or assault the other. 

However, repeated use of intervention orders rather than recourse to the criminal law when violence is persistently repeated may mean that proof of violence [which might affect parenting access] does not reach the standard required by the Family Court or, for that matter, the Children’s Courts. 

When intervention orders are sought and particularly if they have being repeatedly sought, police and court personnel responsible for advising the applicants of their rights should [see our answer to Q 12] make sure they are also aware of this possible later difficulty. A question then arises as to whether such personnel should have access to records of previous intervention orders. In the light of some queries regarding police access to records, this needs some teasing out. 


Questions 47-48 Magistrates

It would seem that, with regard to some magistrates, not much has changed since Rosemary Waring’s 1992 report on how the FVA was being implemented [Monitoring the Impact of the Crimes (Family Violence) Act 1987, La Trobe University, April 1992] when, notoriously, some magistrates said they would never deny a man access to his own home, forgetting that it was also his wife’s and [if any] his children’s home, in which they were surely entitled to feel safe from violence. 


Question 49 An ‘Objects Clause’?

An ‘objects clause’ such as that suggested can be useful, as it can be referred to when people demand that the Act do things it is not intended to do or wish to suggest better ways of doing them in the light of new examples of human ingenuity in circumventing the law. The purposes of the Act in the Sentencing Act include [as noted in our response to Q 2] ‘promoting public understanding of sentencing practices and procedures’, as well as others that might be a good model such as ‘to provide fair procedures’. We might add something like in deterrence from and denunciation of family violence, to make sure that such violence does not readily slip back into being ‘just a domestic’. 


Question 50 Costs Orders 

No doubt some applications are indeed ‘vexatious, frivolous or in bad faith’, as are some legal procedures carried out by respondents [such paying lawyers to pressure applicants by threatening costs] especially when either party seeks leverage in a Family Court action as well. Costs are not going to deter those who can afford them or the fees of lawyers who make the kind of threats cited. 

As previously mentioned, all parties in such circumstances need disinterested, informed personnel to advise them of their rights and responsibilities, not hasty in assessing the validity of the case [that is for the magistrates, judges, and where relevant juries to decide] but also cautious and astute enough to detect possible insincerity or vexatiousness. Courts where family disputes are handled are not the place for naive or poorly informed personnel with rigid viewpoints. 


Questions 51-57 Enforcement of Intervention Orders

Firstly, clearly the police and courts must take breaches very seriously. No more ‘wait until he does something’. A breach is a breach is a breach. It breaks the law, whether or not the applicant condones it. The only way intervention orders can act as any kind of deterrent to further violence is if this is adhered to. The person in breach must at very least be prosecuted in court and be put in fear of this happening again, whatever penalty is considered appropriate.

Secondly, however, there should be some flexibility [see our answer to Qs 30-38] rather than rigid rules regarding the penalty. For some, having been caught and arrested may be deterrent in itself, and referral to a program, or further restrictions on their activities may be enough. For others, nothing short of jail will stop them repeating both the violence and, on the way, breach of the intervention order. 

Certainly the presence of children when the breach affects them, either by their witnessing or being subjected to further violence, should be taken very seriously, but so should any violence enacted during the breaching of an order. 

The reactions of some police to breaches seem also not to have changed much since 1992. 


Questions 58 - 75 Improving Process and Procedure

Most of this we leave to those responsible for these processes and procedures, apart from the following comments.

Q 59 These days detention may be the only way of carrying out a telephone intervention order.

Qs 62-3 Safety from violence or harassment in court premises has long been a problem for applicants and victim/witnesses in many kinds of disputes and crimes of violence. It was raised in various reports and submissions in the 1980s and 1990s. Have they not yet done anything about it? Any court environment is intimidating enough for those not used to it, without having to share spaces with those who have assaulted or bullied you in the past. 

Qs 64-67 & 73 While not all lawyers have a tendency to foment conflict either simply from habit or because more conflict means a larger fee, some do or can appear to do so. For clients who are less articulate and/or less familiar with legal language, even the best lawyers can be intimidating. Court counsellor/liaison networks or community legal centre personnel [voluntary or salaried] are often more used to speaking language their clientele can understand. Again, it is a matter of flexibility rather than mandating legal representation, at least for adult applicants and respondents. The important thing is that everyone clearly understands what is going on, what they should and can best do and what has been decided.

Q 75 & 78 We should note again that it is not only applicants for intervention orders who can be ‘vexatious litigants’. Some controlling and manipulative perpetrators of various forms of violence keep returning to courts to get variations made as much to annoy the other party and disrupt their daily life as for the sake of what such changes may achieve. When paid lawyers are involved, it is often intentionally to put the other party out of pocket as well. 


Questions 79-90

WEL is not in a position to comment on how often certain procedures are used in the courts. We believe that where violence is alleged:
* the listed [CP p.27] alternative arrangements should be available in any case where the person alleging violence is a witness
* no child under the age of at least 16 should be required to give evidence in front of an audience of strangers apart from the essential court personnel
* while it is undesirable for children to have to give evidence, they nevertheless may be needed at times, either as the only witness or to give the court an opportunity to assess the effects of the alleged violence
* no person alleging any form of violence should be personally cross-examined by the alleged offender
* if the alleged offender is representing him/herself, any cross-examination of the person alleging violence must be carried out by a court-approved/appointed substitute
* while, during any such cross-examination, the alleged offender may hand the substitute representative notes of questions to be asked, he/she may not him/herself speak to the person giving evidence
* the bench should be able to remove any alleged offender from the court if he/she persists in deviating from this process or attempting to intimidate the witness verbally or otherwise
* affidavit evidence should be accepted by the court in certain circumstances, especially when attending the court may put a witness at risk, e.g. when she or he is a relative of the person alleging violence.

The situation with regard to interpreters appears absolutely shocking, but it is hard to know what can be done about it when there are now so many languages and their subsidiary dialects spoken within the community. There is also considerable demand in hospitals, and even when an interpreter of the same language who understands the relevant terminology is available, local dialects may make communication impossible. 




Anne Gunter, February 2005 


* Note to case mentioned under Qs. 4/5/9/30-38
[Though I have avoided identifying details, this may still be too specific not to be kept confidential.] 

The writer personally arranged a refuge referral for this woman. A friend of mine who had befriended her at work and at a course they were both doing contacted me after the husband had convinced her best friend’s husband that she had to be forcibly taken to a doctor and committed to a mental hospital. The only physical violence she mentioned to me occurred when they tried to so abduct her. She thwarted the attempt with the help of the friend whose husband was involved.
When she left for the refuge, I deliberately asked those arranging it not to tell me which. The husband found my name and number on a telephone pad, rang me and very plausibly and calmly explained that he just wanted to speak to and see his wife and would I tell him where she was. When I explained that I could not because did not know, he shouted obscenities and threatened me in such a way that I was glad that I had just moved and was not in the phone book. 
By using Family Court orders re joint custody he later located her in a flat where she and the child had been placed with another woman and her child. Under threat of refusing to bring back their primary-school-aged child anywhere else after joint custody visits he got the address. He broke up the flat, leaving his wife once again homeless and unable to find accommodation suitable for the child. 
Needless to say she was very stressed and he eventually achieved what she had most dreaded and had a doctor commit her involuntarily to Larundel. Members of the refuge group were able to get her released. The husband used this episode and her financial situation to convince the Family Court she was an unfit mother. In court, where he did not of course lose his temper, he presented as a sane, sensible, considerate, hardworking man who could better provide for the child. 
It was my own friend, a nurse and doctor’s wife, who told me about the phone calls, as she was also knew most of the more than thirty people he called.

